CITY OF EL PASO, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: ECONOMIC DEVELOPMENTY CLERK DEPT.
AGENDA DATE: December 28, 2004 04 DEC 23 PHIZ: 26
CONTACT PERSON/PHONE: David Dobson, Director 541-4872
DISTRICT(S) AFFECTED: ALL

SUBJECT:

APPROVE a resolution / ordinance / lease to do what? OR AUTHORIZE the City
Manager to do what? Be descriptive of what we want Council to approve. Include
$ amount if applicable.

Approve the Adoption of City of El Paso Interim Guidelines and Criteria for Property Redevelopment and
Tax Abatement.

BACKGROUND / DISCUSSION:

Discussion of the what, why, where, when, and how to enable Council to have
reasonably complete description of the contemplated action. This should include
attachment of bid tabulation, or ordinance or resolution if appropriate. What are
the benefits to the City of this action? What are the citizen concerns?

The previously adopted Guidelines and Criteria adopted by City Council in June of 2001 expired in June
2003, in accordance with Texas State Law. Since the expiration of the Guidelines the City has been
without authorization to grant tax abatement assistance to the development community.

One tax abatement agreement was authorized in October of 2003 by the City. Research into the
eligibility by City Staff indicates that action must be taken prior to December 31, 2004 to adopt valid
guidelines and to authorize and execute a replacement tax abatement agreement with the business
entity in order to fulfill the abatement commitment made by the City. '

As a result, a Interim Guidelines and Criteria have been development for consideration and adoption by
City Council prior to December 31%. In addition, a replacement Tax Abatement Agreement has been
drafted in keeping with the City’'s commitments and the Interim Guidelines. The replacement Agreement
will be considered once Interim Guidelines are adopted by City Council.

Interim Tax Abatement Guidelines that have been drafted will provide the maximum flexibility to the City
of El Paso in responding to opportunities to assist the location of new businesses and the retention and
expansion of existing businesses within the City of El Paso motivate the development community to
provide greater numbers of good paying jobs for full-time employees that would be eligible for medical
care benefits.

All portions of the Proposed Interim Guidelines and Criteria conform to the reguirements of the State of
Texas. The Guidelines and Criteria will become effective immediately upon adoption by City Council.

Copies of the proposed Interim Guidelines and Criteria_have been distributed to the Chambers of
Commerce, Paso Del Norte Group and REDCO for input and suggestions. The groups have been given
until January 15, 2005 to respond. Said input will be considered and recommendations with regard to
final Guidelines will be made during January, or February of 2005, if necessary.

City Staff recommends the adoption of the proposed Interim Guidelines and Criteria at this time.




PRIOR COUNCIL ACTION:
Has the Council previously considered this item or a closely related one?

City Council previously approved Guidelines and Criteria in June 2001.

AMOUNT AND SOURCE OF FUNDING:
How will this item be funded? Has the item been budgeted? If so, identify funding
source by account numbers and description of account. Does it require a budget

transfer?
N/A
BOARD / COMMISSION ACTION:
Enter appropriate comments or N/A
N/A
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Information copy to appropriate Deputy City Manager
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RESOLUTION APPROVING THE CITY OF EL PASO
INTERIM GUIDELINES AND CRITERIA FOR
PROPERTY REDEVELOPMENT AND TAX ABATEMENT
DECEMBER 2004

WHEREAS, the purpose and intent of these guidelines and criteria is to set forth
the parameters under which the City of El Paso will generally operate a tax abatement
program in accordance with the State of Texas Property Redevelopment and Tax
Abatement Act, as amended (Chapter 312, TEXAS TAX CoDE (West 2004)). The Tax
Abatement Program is intended to be an economic development tool to assist and
encourage certain types of real and personal property investment within qualified
reinvestment zones. Such investment is expected to result in the creation, retention
and expansion of new jobs while strengthening the tax base of the City of El Paso;

WHEREAS, all applications for tax abatement benefits will be considered on a
case-by-case basis, and the decision to approve or deny tax abatement shall be at the
discretion of the City Council. Nothing herein shall imply or suggest that the City of El
Paso is under any obligation to provide tax abatement to any applicant.

NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL FOR THE
CITY OF EL PASO:

That the City of ElI Paso Interim Guidelines and Criteria for Property
Redevelopment and Tax Abatement December 2004 be approved and are hereby
immediately effective.

ADOPTED this 28th day of December, 2004.

THE CITY OF EL PASO

ATTEST: Joe Wardy
Mayor

Richarda Duffy Momsen

City Clerk
) 7
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Jofin F. Nance 7 “Blobs6H, Director
Assistant City Attorney conomic Development Department

Document #: 7175
Document Name: ECO\l0\Reso Tax Abatements
Document Author: JMCE



City of El Paso Interim Guidelines and Criteria
For
Tax Abatement Assistance
December 2004

L. AUTHORIZATION

The City of El Paso is authorized to provide tax abatement benefits in accordance with the State of Texas
Property Redevelopment and Tax Abatement Act, as amended. Said Act requires the establishment of
guidelines and criteria for the governing of tax abatement agreements between the City of El Paso and
eligible entities. The Act furthermore permits the designation of “reinvestment zones” in accordance with
specific criteria.

L. GENERAL PURPOSE AND INTENT

The purpose and intent of these guidelines and criteria is to set for the parameters under which the City of
El Paso will generally operate a tax abatement program in accordance with the State of Texas Property
Redevelopment and Tax Abatement Act, as amended. The Tax Abatement Program is intended to be an
economic development tool to assist and encourage certain types of real and personal property
investment within qualified reinvestment zones. Such investment is expected to result in the creation,
retention and expansion of new full-time jobs while strengthening the tax base of the City of El Paso.

All applications for tax abatement benefits will be considered on a case-by-case basis, and the decision to
approve or deny tax abatement shall be at the discretion of the City Council. Nothing herein shall imply or
suggest that the City of El Paso is under any obligation to provide tax abatement to any applicant.

Il REINVESTMENT ZONES

Reinvestment zones are designated from time to time through Texas State Procedures and/or by action
of the City Council in accordance with the criteria as set forth in the State of Texas Property
Redevelopment and Tax Abatement Act, as amended and as applicable to the City of El Paso. In order
for a geographic area to be designated as a reinvestment zone, an area must:

A. Through Texas State Procedures be designated as an “Enterprise Zone” under Chapter 2303
of the Texas State Government Code and/or

B. Through City Council action be found to:

1. Substantially arrest or impair the sound growth of the municipality creating the zone,
retard the provision of housing accommodations, or constitute an economic or social
liability and be a menace to the public health, safety, morals, or welfare in its present
condition and use because of the presence of:

A substantial number of substandard, slum, deteriorated, or deteriorating structures;
The predominance of defective or inadequate sidewalks or streets;

Faulty size, adequacy, accessibility, or usefulness of lots;

Unsanitary or unsafe conditions;

The deterioration of site or other improvements;

Tax or special assessment delinquency exceeding the fair value of the land;
Defective or unusual conditions of title;

Conditions that endanger life or property by fire or other cause; or

Any combination of these factors;
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Be predominantly open and, because of obsolete platting, deterioration of structure or
site improvements, or other factors, substantially impair or arrest the sound growth of the
municipality;

Be in a federally assisted new community located in a home-rule municipality or in an
area immediately adjacent to a federally assisted new community located in a home-rule
municipality;

Be located entirely in an area that meets the requirements for federal assistance under
Section 119 of the Housing and Community Development Act of 1974 (42 U.S.C. Section
5318);

Encompass signs, billboards, or other outdoor advertising structures designated by the
governing body of the municipality for relocation, reconstruction, or removal for the
purpose of enhancing the physical environment of the municipality, which the legislature
declares to be a public purpose; or

Be reasonably likely as a result of the designation to contribute to the retention or
expansion of primary employment or to attract major investment in the zone that would
be a benefit to the property and that would contribute to the economic development of the
municipality.

Attached as Addendum “A” is a map of the Reinvestment Zone for the City of El Paso.
The Reinvestment Zone is intended to be amended as may be necessary from time to
time.

Designation of Zone: A resolution designating a zone for tax abatement under the Act may not
be adopted by the City until a public hearing has been held at which interested persons are
entitled to speak and present evidence for or against the designation. Notice of the hearing shall
be provided to each taxing entity and to the public in the manner required by the Act.

MINIMUM ELIGIBILITY CRITERIA

In order to be eligible for tax abatement incentives, a proposed project must meet all of the
following criteria:

1. Be located within a reinvestment zone.
2. Applicant must be in compliance with all federal, state and local laws.
3. Provide “Added Value” to a property.
4. Provide employment opportunity that meets the “Sustainable Wage Requirement”.
5. Provide company-paid health insurance for all full-time employees.
6. Constitute a project, which can be demonstrated to create “added value” in an amount of
at least $2.5 million.
DEFINITIONS

A. Abatement: means the temporary, full or partial exemption from ad valorem taxes of certain
added value to real and personal property in a zone designated for economic development
purposes pursuant to the Act.

B.

C.

Added Value: means the increase in the assessed value of an eligible property as a result of
“expansion” or “modernization” of an existing facility or construction of a “new facility.” It does
not mean or include “deferred maintenance.”

Agreement: means a contractual agreement between a property owner and/or lessee and
the City of El Paso for the purposes of tax abatement.
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VL.

Base Year Value: means the assessed value of eligible property as of the January 1
preceding the execution of an agreement plus the agreed upon value of eligible property
improvements made after January 1* but before the execution of the agreement.

Deferred Maintenance: means improvements necessary for continued operations which do
not improve productivity or alter the process technology.

Economic Impact: is derived from the evaluation of the number of jobs created, wages paid,
employee benefit package, and capital investment

Economic Life: means the number of years a property improvement is expected to be in
service in a facility.

Expansion: means the addition of buildings, structures, fixed machinery or equipment for the
purposes of increasing capacity.

Facility: means property improvements completed or in the process of construction which
together comprise an integral whole.

Sustainable Wage Requirement: In order to qualify as a job under this tax abatement
program, the job should provide a “sustainable wage” for the full-time employee. The
sustainable wage under this abatement program shall be $8.50 per hour.

Modernization: means the replacement and upgrading of existing facilities, which increases
the productive input or output, updates the technology, or substantially lowers the unit cost of
the operation, and extends the economic life of the facilities. Modernization may result from
the construction, alteration or installation of buildings, structures, fixed machinery or
equipment. It shall not be for the purpose of reconditioning, refurbishing, repairing or
completion of deferred maintenance.

New Facility: means a property previously undeveloped, which is placed into service, by
means other than, or in conjunction with, an expansion or modernization.

. Owner: means the owner of a facility subject to abatement. If the facility is constructed on a

leased property, the owner shall be the party which owns the property subject to tax
abatement. The other party to the lease shall join in the execution of agreement but shall not
be obligated to assure performance of the party receiving abatement.

ABATEMENT AUTHORIZED

A. Creation of New Value: An abatement may only be granted for the additional value of

eligible property improvements made subject to and listed in an abatement agreement
between the City of El Paso and the property owner and lessee (if required), subject to such
limitations as said jurisdiction may require. The economic life of the improvements must
exceed the term of the abatement agreement.

Eligible Property: An abatement may be extended to the value of the improvements to real
property, including buildings, structures, fixed machinery and equipment, and site
improvements, plus that office space and related fixed improvements necessary for the
operation and administration of the Facility.

Ineligible Property: The following types of property shall be fully taxable and ineligible for
abatement: land; inventories; supplies; tools; furnishings and other forms of movable
personal property; vehicles; vessels; aircraft; housing; deferred maintenance investments;
improvements for the generation or transmission of electrical energy not wholly consumed by
a new facility or expansion; any improvements, including those to produce, store or distribute
natural gas, fluids or gases, which are not integral to the operation of the facility;
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improvements to real property which have an economic life of less than 15 years; property
owned or used by the State of Texas or its political subdivisions or by any organization
owned, operated or directed by a political subdivision of the State of Texas; unless any of the
above types of property are specifically authorized by the City Council.

D. Completion of Construction: The completion of construction shall be deemed to occur
upon the earliest of one of the following events:

1. when a certificate of occupancy is issued for the project,

2. when commercial production of a product or provision of a service is achieved at the
Facility,

3. when the architect or engineer supervising construction issues a certificate of substantial
completion, or some similar instrument, or

4. two (2) years after the date of the Agreement.

The above determination, of the completion of construction, shall be made by the City of El Paso in its
sole and absolute discretion, based upon the above criteria and such other factors as deemed relevant.
The determination of the completion of construction shall be conclusive, and any judicial review of such
determination shall be governed by the substantial evidence rule.

VIL. APPLICATION

A. Written Application: Any present leasee, tenant or owner of taxable property may request
tax abatement by filing a written application with the City of El Paso Economic Development
Department. A non-refundable filing fee of $750.00 is required at the time of filing.

B. Contents of Application: The application shall consist of a completed application form
accompanied by a general description of the new improvements to be undertaken; a
descriptive list of the improvements for which abatement is requested; a list of the kind,
number and location of all proposed improvements of the property; a map and property
description (metes and bounds); and a time schedule for undertaking and completing of the
proposed improvements. In the case of a modernization or expansion project, a statement of
the assessed value of the facility, separately stated for real and personal property, shall be
given for the tax year immediately preceding the application. The application form may
require such financial and other information, as the City deems appropriate for evaluating the
financial capacity and other relevant factors of the applicant.

C. Feasibility: After receipt of an application for abatement, the City shall consider the feasibility
and the impact of the proposed project. The study of feasibility shall include, but not be
limited to, an estimate of the economic effect of the abatement of taxes and the benefit to the
City of ElI Paso and the property to be covered by such abatement. All projects must
demonstrate financial feasibility to the satisfaction of the City of El Paso.

VIIL. FINDINGS AND RESERVATION OF RIGHTS

A. Required Findings: In order to enter into a tax abatement agreement, the City Council must
find that the terms of the proposed agreement meet their Guidelines and Criteria.

B. Reservation of Rights: Nothing herein shall be construed to limit the authority of the City to
examine each application for tax abatement before it on a case-by-case basis and determine
in its sole and absolute discretion whether or not the proposed project should be granted a
temporary tax abatement and whether or not it complies with these Guidelines and Criteria, is
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feasible, and whether or not the proposed temporary abatement of taxes will inure to the
long-term benefit of such taxing entity.

IX. AGREEMENT

A. Contents of Tax Abatement Agreement: The tax abatement agreement with the owner of
the facility shall include but not limited to:

1. The estimated value to be subject to abatement and the base year value;
2. The percentage of value to be abated each year;
3. The commencement date and termination date of abatement;

4. A provision that the term of the agreement shall extend until eighteen (18) months after
the expiration of the period of tax abatement;

5. The proposed use of the facility, nature of construction, time schedule, map, property
description, and improvements list as provided in the application as required;

6. The contractual obligations in the event of default, delinquent taxes, recapture,
administration and assignment as provided in these guidelines or other provisions that
may be required for uniformity or by state law; and

7. The amount of added value and/or required number of permanent jobs.

B. Time of Execution: After the applicant provides all necessary information and
documentation, and upon receiving preliminary approval, the tax abatement agreement is
normally executed within 60 days.

X. RECAPTURE

A. Failure to Commence Operation During Term of Agreement: In the event that the facility
is not completed and does not begin operation with the minimum number of permanent jobs
by the January 1% following the completion of construction, no abatement shall be given for
that tax year, and the full amount of taxes assessed against the property shall be due and
payable for that tax year. In the event that the owner of such a facility fails to begin operation
with the minimum number of permanent jobs by the next January 1%, then the abatement
agreement shall terminate and all abated taxes during the period of construction shall be
recaptured and paid within 60 days of such termination.

B. Discontinuance of Operations During Term of Agreement: In the event the facility is
completed and begins operation with the required minimum number of permanent jobs, but
subsequently discontinues operations and the minimum number of permanent jobs is not
maintained on any January 1% during the term of the agreement after the completion of
construction, for any reason except on a temporary basis due to fire, explosion or other
casualty or accident or natural disaster, the agreement may be terminated by the City of El
Paso and all taxes previously abated by virtue of the agreement shall be recaptured and paid
within 60 days from the date of termination.

C. Delinquent Taxes: In the event that the owner allows any ad valorem taxes within El Paso
County to become delinquent and fails to timely and properly follow the legal procedures for
their protest and/or contest, the agreement shall terminate and so shall the abatement of the
taxes for the tax year of the delinquency. The total taxes assessed without abatement for
that tax year, shall be paid within 60 days from the date of the termination.
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D.

E.

Notice of Default: Should the City of El Paso determine that the owner is in default,
according to the terms and conditions of its agreement, it shall notify the owner in writing at
the address stated in the agreement that, if such default is not cured within 60 days from the
date of such notice (the “Cure Period”), then the agreement may be terminated and the taxes
abated by virtue of the agreement will be recaptured and paid as provided herein.

Actual Capital Investment: Should the City of El Paso determine that the total level of
capital investment in the eligible property is lower than provided in the agreement, the City, at
its sole discretion, reserves the right to adjust the abatement percentage to reflect the actual
capital investment as determined.

Xl. ADMINISTRATION

A.

Annual Assessment: The El Paso Central Appraisal District shall annually determine an
assessment of the real and personal property subject to an agreement. Each year, the owner
shall furnish the appraisal district with such information as may be necessary for the
abatement. Once value has been established, the Appraisal District shall notify the affected
jurisdictions, which levy taxes, of the amount of the assessment and the abatement.

Access to Facility: The agreement shall stipulate that employees and/or designated
representatives of the City of El Paso will have access to the facility during the term of the
agreement to inspect the facility to determine if the terms and conditions of the agreement
are being met. All inspections will be made only after giving at least 24 hours prior notice and
will only be conducted in such a manner as to not unreasonably interfere with the
construction and/or operation of the facility. All inspections will be made with one or more
representatives of the owner and in accordance with its safety standards.

Annual Evaluation: Upon completion of construction, the City of El Paso, individually or in
conjunction with other taxing entities, shall annually evaluate each facility receiving
abatement to ensure compliance with the agreement and report possible violations of the
agreement.

Quarterly/Annual Reports: The company shall report to the City of El Paso, on a quarterly
basis, its employment level, distributed by wage brackets, the addition or deletion of capital
assets in excess of $25,000, and any other pertinent information that would affect the ability
of the local operation to maintain its status as a going concern. Such reports shall be
prepared on a quarterly basis and shall be submitted to the City of El Paso, Economic
Development Department, no later than thirty (30) days following the end of each calendar
quarter. In addition, on an annual basis, the owner shall certify its compliance with each
applicable term of the agreement. Such annual report shall be prepared on a calendar year
basis and shall be submitted to the City of EI Paso, Economic Development Department, no
later than ninety (90) days following the end of each such calendar year. It will be the
responsibility of the owner to provide the reports as requested; the City is not obligated to
request said reports and will not certify the owner’s eligibility to receive any tax abatement
without the reports. Failure to provide these required reports in a timely manner shall
constitute grounds for termination of the agreement.

“Buy Local” Provision: Each recipient of property tax abatement shall additionally agree to
give preference and priority to local manufacturers, suppliers, contractors and labor, except
where not reasonably possible to do so without added expense, substantial inconvenience, or
sacrifice in operating efficiency.
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F. Right to Modify or Cancel: Notwithstanding anything herein or in any agreement to the
contrary, the governing body of the City of EI Paso may cancel or modify the agreement if the
owner fails to comply with the agreement.

G. Transfer or Assignment: A tax abatement agreement may be assigned to a new owner but
only after written consent has been obtained from the City of El Paso.

XIl. TAX ABATEMENT DETERMINATION

Nothing herein shall imply or suggest that the City of El Paso is under any obligation or duty to provide tax
abatement to any applicant, and reserves the right to make exceptions, approve, and deny based on
concerns including, however not limited to environmental and quality of life issues and/or compatibility
with the economic goals and objectives of the City.

However, neither a reinvestment zone nor abatement agreement may be authorized if it is determined
that:

>

There would be an adverse impact on the provision of government service or tax base;
The applicant has insufficient financial capacity to undertake and complete the project;

Planned or potential use of the property would constitute a hazard to public safety or health;

O o @

Violation of other codes or laws exists;

m

Any construction has commenced with regard to a proposed project prior to the execution of
a City Council authorized Tax Abatement Agreement, except in the event that any previously
authorized City Council Tax Abatement Agreement is determined to be invalid and the
applicant has received no benefit pursuant to the invalid agreement.

Xlll.  CONFIDENTIALITY

Information that is provided to a taxing unit in connection with an application or request for tax abatement
under these guidelines shall be kept confidential and not be subjected to public disclosure until the tax
abatement agreement is executed, except as required by law or by an order of a court. This shall include
all information, whether transmitted orally or in writing which is of such a nature that it is not a matter of
public record or public knowledge, that is received, created or discussed in connection with an application
or request to include but not be limited to information that describes the identity of a business, its specific
processes or business activities to be conducted, the location of potential real estate acquisition of a
business, the number of or work skills sought from the labor market, or the equipment or property be
located on the property for which tax abatement is sought. Nevertheless, the City shall not be liable for
any disclosures of the application. The City may, nevertheless, take disciplinary or other appropriate
action against the officer or city employee who made an authorized disclosure of information that is
confidential under these guidelines.

Written information shall be released pursuant to a request under the Public Information Act (V.T.C.A,,
Government Code Ch. 552) by the officer for public information or his or her designee in accordance with
the standards established under that act for confidentiality and closed records.

All financial, proprietary and trade secret information received by the City for purposes of processing a tax
abatement application or monitoring compliance by a company with the terms and conditions of an
abatement agreement shall remain at all times confidential unless the disclosure is required by law or by
an order of a court.
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XIV. EXPIRATION OF GUIDELINES AND CRITERIA

These guidelines and Criteria shall apply upon adoption by resolution of City Council and shall remain in
effect with applicable amendments from time to time, until December 27, 2006. No extension of these
Guidelines and Criteria is authorized except by amendment of Texas State Statute. No reinvestment

zone and/or tax abatement agreement may be authorized in reliance upon these Guidelines and Criteria
beyond December 27, 2006.
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Addendum "A"

Greographic Information Systems
Information Technology
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